YEARBOOK OF INTERNATIONAL & EUROPEAN 
CRIMINAL AND PROCEDURAL LAW 
Vol.2, 2023 Article 4 


Punishment rehabilitation in European Court of Human 
Rights and Court of Justice of the European Union 
jurisprudence 


Dimitris Dimopoulos, Klaus Segger, Lucy Ziengler 


DOT: 10.5281/zenodo.10684891 


Follow this and additional works at: 
https://yiecpl.free.nf/index.php/yiecpl/index 


Recommended Citation 


Dimopoulos, D. et al. (2023). Punishment rehabilitation in 
European Court of Human Rights and Court of Justice of the 
European Union jurisprudence. Yearbook of International & 
European Criminal and Procedural Law, vol.2, 219-254, 
Article 4 


Available at: https://yiecpl.free.nf/index.php/yiecpl/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in Yearbook of International & European Criminal and Procedural Law. 
For more information, please contact: YIECPL@usa.com 


219 


Punishment rehabilitation in European Court of Human 
Rights and Court of Justice of the European Union 
jurisprudence 


DOT: 10.5281/zenodo.10684891 


Dimitris Dimopoulos, Lawyer, PhD in Criminal Law. 
Klaus Segger, PhD in European Criminal Law, Legal Advisor, 
Germany. 


Lucy Ziengler, Ph.D, Attorney at Law, Germany 


Abstract: The present paper is based on the analysis of re- 
education as part of the punishment function with the use of the 
relevant jurisprudence between the European Court of Human 
Rights (ECtHR) and the Court of Justice of the European Union 
(CJJEU). The jurisprudence is rich, precise and important, as are 
also the positions of the judges from European Courts, very 
important for not giving answers in this case but for being the 
basis of belonging as a doctrinal and jurisprudential starting 
point for the courts for the evolution of re-education now as a 
principle which in our opinion now comes to be comparable and 
included as that of the values of the EU according to Art. 2 


TEU. Of course, there are still many questions, because several 
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Member States do not take the principle of re-education into 
consideration. What is the role of national law? Why the topic 
continues to be active in the ECtHR? What are the articles and 
topics covered by the right to re-education? These are some of 
the questions we try to give answer in the present work. Last but 
not least, the role of the principle of proportionality and the 
political will of the Member States of the European Court of 
Human Rights are additional issues that this paper seeks to shed 


light on. 


Keywords: EctHR; CJEU; penal re-education; European 
criminal law; protection of human rights; principle of 


proportionality. 


Introduction 

We can say many positive and negative things concerning the 
evolution, integration and harmonization of the European 
criminal law within the European Union context. In particular, 
we note that we have not an exact position on the function of 
punishment especially in the European Convention of Human 
Rights (ECHR) (Sudre, 2021, Villiger, 2023; Sudre, Milan, 


Pastre-Belda, Schahmaneche, 2023) which expressly recognizes 
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and analyzes the re-educational sentence (Delmas-Marty, 2003). 
We only note Art. 4 ECHR (Sudri, 2021; Villiger, 2023) 
regarding the prohibition of torture and inhuman and degrading 
treatment. In the same spirit also is the Charter for the 
Fundamental Rights for the European Union (CFREU) (Peers, 
2021) where only a relative connection with the principle of 
proportion according to article 49 is noted. However, the re- 
educational sentence was introduced and included only in the 
International Covenant for Civil and political Rights of New 
York of 1966, Art. 10, par. 3 (Taylor, 2020). 

First of all we can say that the relative lack of a specific and 
precise rule is worrying given that it considers a general and 
consolidated reference to European-inspired regulatory 
instruments and the need to introduce sanctions of an effective, 
dissuasive and proportionate nature given the expressive 
interpretation of the adoption by the European side of a 
multifunctional concept of the re-educational sentence which 
also prefers the retributive function, i.e. proportional of the 
European legislator which we can say implies the acceptance of 
a retributive function of the sentence and represents a 
guaranteeing reference to the principle of proportion which 
presides over sanctioning measures in the legislative context 
which goes as far as the commensurate punishment in the case 


that respect for this principle a relative prerequisite for a relative 
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realization of the re-educational function of the sentence, also 
proportional, as just and where the offender must be available to 
re-education. 

The question is whether the offender is willing to enter the 
system of a re-education sentence. It is worrying that it 
accentuates the relative observation of an approach to criminal 
intervention with a security nature in sectors such as child 
pornography, terrorism, female slavery, etc.. In this case, 
criminal law is used as a neo-retributional theorem and the 
severity of the punishment is intended to satisfy the general 
notion of the need for punishment which warns the community 
of an irrational criminal policy. A sort of production of 
minimum standards dates back to Art. 83 TFEU (Blanke, 
Mangiamelli, 2021) which precisely identify the relevant 
measures of implementing sanctions in national law by 
imposing the minimum in the total of a maximum sentence 
where it will essentially have a preventive nature in the law of 
the European Union after the treaty of Lisbon, so the relevant 
harmonization directives emerging in time. Perhaps a match 
between a European criminal intervention and a national choice 
will result in the decriminalization of the sector. 

The concerns highlight the need for re-education which acquires 
the fundamental role of the punishment function in European 


jurisprudence. Already the CFREU and the ECHR include a 
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plurality of positions in favor of re-educational punishment 
which place jurisprudential aspirations coming from the 
European Court of Human Rights (ECtHR) as well as from the 
Court of Justice of the European Union (CJEU) into the hands of 


the European legislator with soft and hard law. 


What will be the position of the European legislator 
regarding the valorisation of the re-educational function? 

Way back in 1987 (12 February 1987) Recommendation R (87) 
of the Committee of Ministers of the Council of Europe already 
sent rules to the Member States for the European penitentiary 
system!. Following after a few years the recommendation (2006) 
adopted on 11 January 2006 relating to the minimum rules of 
application to subjects in custody to sanction the resocialization 
of prisoners as a representation of a key element of the 
execution of the sentence of deprivation of liberty, thus 
preparing the sentenced to return after his imprisonment to 


society according to rule no. 67. 


1In particular: “(...) the purposes of the treatment of persons in custody shall be 
such as to sustain their health and self-respect and, so far as the length of sentence 
permits, to develop their sense of responsibility and encourage those attitudes and 
skills that will assist them to return to society with the best chance of leading law- 
abiding and self-supporting lives after their release (...)”. 
https://www.ohchr.org/en/resources/educators/human-rights-education-training/9- 
committee-ministers-recommendation-no-r-87-3-member-states-european-prison- 
rules-1987 

2“(...) Rule 2: Persons deprived of their liberty retain all rights that are not 
lawfully taken away by the decision sentencing them or remanding them in custody. 
Rule 5: Life in prison shall approximate as closely as possible the positive aspects of 
life in the community. Rule 6: All detention shall be managed so as to facilitate the 
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The ECtHR with the Dickson (Sudre, 2021)? and Vinter (Van 
Zyl Smit, Weatherby, Creighton, 2014; Villiger, 2023)* cases 
proposed-encouraging states- not only to follow these rules in 
their national legislation but to also ensure the dissemination of 
them among the judicial authorities and the relevant prison staff. 
In particular, the European Committee on Crime Problems 
(ECCP) underlined: 


“(...) Rule 2 highlights that the loss of freedom does not automatically lead to 
the presumption that prisoners lose other political, civil, social, economic and 
cultural rights (...) restrictions should be as limited as possible (...)” 
(Villiger, 2023). 

Restrictions on the exercise of rights that are not justified by the 


needs of order and security must be considered as contrary to the 
re-educational objectives of the sentence. Already the European 
Convention on the Transfer of Proceedings (ETS, n. 73) of 15 
May 1972 in art. 6, letter. f established that: 


“(...) the transfer decision must be based on the principle that the transfer 
should favor the rehabilitation prospects of the convicted person, as recently 
underlined by the European Court (...)”?. 


The Council of Europe on 21 March 1983 in relation to the 


transfer of condemned prisoners reported: 


reintegration into free society of persons who have been deprived of their liberty 
(...)”. https:/Awww.coe.int/en/web/human-rights-rule-of-law/european-prison-rules 

3ECtHR, Dickson v. the United Kingdom of 4 December 2007, par. 31. Epners- 
Gefners v. Latvia of 29 May 2012, par. 63. Razvozzhayev v. Russia and Ukraine and 
Udaltsov v. Russia of 19 February 2020, par. 268 

4ECtHR, Vinter and others v. The United Kingdom of 9 July 2013. Hutchinson v. 
the United Kingdom of 17 January 2017, parr. 46-73. Petukhov v. Ukraine (no. 2) of 
12 March 2019, parr. 169-187. Sandor Verga and others v. Hungary of 17 June 2021, 
parr. 48-50. 

Shttps://rm.coe.int/1680072d42. See also: ECtHR, Gizelyurtlu and others v. 
Cyprus and Turkey of 29 January 2019. 
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“(...) the re-educational function of the sentence and likewise the resolution 
of the European Parliament on respect for human rights in the European 
Union (1997), in which specifies that the punishment has a function of 
reparation and resocialisation, pursuing the objective of human and social 
reintegration of the prisoner (point 78) (...)’”. 

In the same spirit is the Council Framework Decision 2008/909, 


relating to the application of the principle of mutual recognition 
to criminal sentences imposing prison sentences or measures 
involving deprivation of personal liberty, for the purposes of 
their execution in the European Union: 


“(...) which also applies to the execution of sentences in the cases referred to 
in Art. 4, point 6, of the Framework Decision 2002/584 (...)”. 


The re-educational purpose is enhanced through art. 3, no. 1 
which specifies that its purpose is to establish the rules 
according to which a Member State, in order to favor the social 
reintegration of the convicted person, must recognize a sentence 
and enforce the sentence. It is therefore established in this 
provision that the prison sentence has the aim of promoting the 
social reintegration of the convicted person (Martufi, 2018b; 
Caeiro, Fidalgo, Prata Rodrigues, 2018)’. 

In the dissenting opinion of judge Albuquerque in Ocalan v. 
Turkey® (no. 2) case, 


6https://www.coe.int/en/web/conventions/full-list?module=treaty- 
detail&treatynum=112 


7Council Framework Decision 2008/909/JHA of 27 November 2008 on the 
application of the principle of mutual recognition to judgments in criminal matters 
imposing custodial sentences or measures involving deprivation of liberty for the 
purpose of their enforcement in the European Union, OJ L 327, 5.12.2008, p. 27-46. 
See also the study of the European Parliament in argument: 
https://www.europarl.europa.eu/RegData/etudes/STUD/2023/741374/ 
IPOL _STU(2023)741374 EN.pdf 

8ECtHR, dissenting opinion in case: Ocalan v. Turkey (n. 2) of 18 March 2014, 
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“(...) the re-educational function of punishment is presupposed by Art. 37 (a) 
of the United Nations Convention on the Rights of the Child which 
establishes that neither capital punishment nor life imprisonment without the 
possibility of release shall be decreed for crimes committed by persons under 
the age of eighteen (...). This would also be implied by Art. 9 of the Inter- 


American Convention on extradition in prohibiting extradition in the event of 


fear of the death penalty, life imprisonment or degrading punishments (...)”?. 


As reported in the Dickson and Vinter cases the ECtHR 
according to Art. 10, par. 3 of the International Covenant of 


Civil and Social Rights affirmed that: 


“(...) 3. The penitentiary regime must involve a treatment of prisoners whose 
essential aim is their repentance and social rehabilitation (...)” (Taylor, 
2020). 


The Human Rights Commission's commentary on this rule also 
states that 


“no penitentiary system should be solely retributive; should essentially seek 
the prisoner's repentance and social rehabilitation (...)””!°. 
The United Nations minimum standard rules for the treatment of 


prisoners of 31 July 1957 and 13 May 1977 contained guiding 
principles for the valorization and purpose of re-education and 
resocialization especially in articles 57, 58 and 59''. Of course, 
the instruments regarding judicial cooperation are not clear as 
we have seen from the European jurisprudence itself which in 
some cases recalled a soft law instrument such as the Resolution 
of European Parliament of 5 October 2017 on prison systems 


and conditions, as well as the conditions of detention: 


par. 4, p. 55. 

9ECtHR, dissenting opinion in case: Ocalan v. Turkey (n. 2) of 18 March 2014, 
par. 5. 

10ECtHR, Vinter and Others v. the United Kingdom of 9 July 2013, op. cit. 

11https://www.unodc.org/documents/justice-and-prison-reform/ 
Nelson_Mandela_Rules-E-ebook.pdf 
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“(...) which, starting from the overcrowding of penal institutions, capable of 
negatively impacting respect for fundamental rights as well as the 
effectiveness of judicial cooperation instruments, encourages Member States 
to ensure that, in addition to the punitive aspect of the sentence, attention 
should also be paid to the development of practical skills and the 
rehabilitation of prisoners in order to allow better management of the 
sentence, successful social reintegration and a reduction in recidivism (...), 
Paragrapg 16 encourages Member States to implement measures to 
restructure sentences, in particular for short sentences, through the use of 
semi-liberty (...). Socially useful work (...) it is appropriate to strengthen the 
individualisation of sentences to allow for better execution (...)” (par. 17) 
(Blanco Cordero, 2018)!?. 


ECtHR and sentence rehabilitation 

The ECtHR could not rely on an article of the ECHR which 
spoke for the re-education of the sentence as part of the function 
of the sentence by valorising the resocialisation of the sentence 
and including general prevention, protection and valorisation of 
rehabilitation as emerged from the relevant instruments of the 
Council of Europe. Rehabilitation presented itself as a 
prevention of recidivism in the idea of resocialization through 
personal responsibility or empowerment (Coffey, 2021)!>. The 


ECtHR affirmed the principle of progression where: 


“(...) during the execution of the sentence the prisoner moves through the 
penitentiary system which passes from the first days of detention to a 


12https://www.europarl.europa.eu/doceo/document/TA-8-2017-0385 EN.html, 
see also from the ECtHR, Dickson v. The United Kingdom of 4 Deecember 2007, op. 
cit., par. 28: “(...) rehabilitation was recognised as a means of preventing recidivism, 
more recently and more positively it constitutes rather the idea of re-socialisation 
through the fostering of personal responsibility (...)”. 

13ECtHR, Dickson v. The United Kingdom of 4 December 2007, op. cit., par. 28: 
“(...) the course of serving a sentence, a prisoner should move progressively through 
the prison system thereby moving from the early days of a sentence, when the 
emphasis may be on punishment and retribution, to the latter stages, when the empha- 
sis should be on preparation for release (...)”. 
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retributive and punitive function spending a period to arrive at the definitive 
release (...)”!4. 


In the Vinter v. United Kingdom case (Addo, Grief, 1998; 
Kostoris, 2018; Mavronicola, 2021) the ECtHR has simply 
referred to re-education as a fundamental purpose that can 
legitimize justify to a state the right to a sentence, obviously 
including the custodial one that limits the fundamental rights of 
the convicted person. In the same sentence the ECtHR 
recognized re-education and recognized: 


“(...) the right to resocialization of the detained person; right founded, then, 
on the absolute and mandatory base to respect the dignity of the human 
person pursuant to Art. 3 ECHR, which prohibits torture and inhuman and 
degrading treatment, implying that a prison sentence that does not aim at re- 
education would at least become inhuman and degrading treatment (...)”!». 


The ECtHR itself, through other sentences in the past, has 
reiterated the European penal policy through a definitive aim of 
“rehabilitating detention especially with a view to the end of 
long imprisonment” (Buckley, Kamber, Mccormick, 2022)!°. 
The judges of various constitutional courts have also remained 


on the same path!’ reporting that rehabilitation as: 
Pp Pp g 


“(...) a condicio sine qua non of prison sentences, including life 
imprisonment!®, sanctioning that it would be contrary to the provisions of the 
constitution which recognizes the dignity of the person human nature that the 


14ECtHR, Vinter and Others v. the United Kingdom of 9 July 2013, op. cit. 

15ECtHR, Vinter and Others v. the United Kingdom of 9 July 2013, op. cit. 

16ECtHR, Dickson v. The United Kingdom of 4 December 2007, op. cit., Boulois 
y. Luxembourg of 3 April 2012. Ecis v. Latvia of 10 January 2019, par. 91. 

17See in argument: The German Federal Constitutional Court judgment of 
21.6.1977, the Italian Constitutional Court Judgment No. 274 of 27.9.1987 and the 
French Constitutional Court Decision No. 93-334 DC of 20.1.1994. 

18ECtHR, Khoroshenko v. Russia of 30 June 2015, par. 121. Michno v. 
Lithuania of 4 December 2018, par. 67. Harakchiev and Tolumov v. Bulgaria of 8 
July 2014, parr. 243-246. 
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state forcibly deprives a person of his freedom without giving him the 
opportunity, at any time, to recover it (...). The prison authorities have the 
duty to make every effort to pursue the rehabilitation of the prisoner and that 
re-education is constitutionally necessary in every society that is founded on 
respect for human dignity (...)”!°. 

The ECtHR continued to speak with various notes on re- 


education and reintegration, re-socialisation of the sentence as a 
binding objective that each Member State must take into 
consideration thus outlining penal policies at national level and 
continuing to enjoy the related rights of fundamental freedoms 
apart from the right to freedom (Mackic, 2018; Van Zyl Smit, 
Appleton, 2019)°. This orientation makes us think that punitive 
objectives respect the principle of proportionality and that they 
must achieve the relative balance between resocialization and 
the punitive purpose. Already in the Murray case of 2016 it was 
reported that: 


“(...) in light of the re-educational purpose of the sentence, life imprisonment 
is compatible with art. 3 to the extent that there is both the prospect of release 
and the possibility of review, which must be concretely foreseeable in the 
sense that the convicted person must clearly know the conditions and times 
for accessing release; the violation of article 3 can only be considered to exist 
when it is demonstrated: (i) that the continuation of the applicant's detention 
can no longer be justified for legitimate penitential reasons (such as 
punishment, deterrence, protection of the community or rehabilitation); and 
(ii) the punishment is irreducible, de facto and de jure (...)”?!. 

In reality, in this case just mentioned, resocialization is 


recognized as a function of punishment which: 


19ECtHR, Michno v. Lithuania of 4 December 2018, parr. 68 -69. Dickson v. The 
United Kingdom of 4 December 2007, par. 67. Khoroshenko of 30 June 2015, par. 
116. 

20ECtHR, Murray v. The Netherlands of 26 April 2016. 

21ECtHR, Murray v. The Netherlands of 26 April 2016, par. 102. 
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“(...) considers as the object of a positive obligation on the part of the state in 
the sense that the latter must recognize and guarantee re-education as the 
purpose of punishment (...)” (Meijer, 2017). 

Thus the punishment is considered as the object of an obligation 


of a positive nature that each state must recognize and guarantee 


re-education as the purpose of the punishment and: 


“(...) which has the obligation to undertake all positive actions aimed at 
achieving this aim (...). This positive obligation is based on Art. 3ECHR and 
therefore on respect for human dignity, an absolute and mandatory right 
(...)2? (Mapelli Cafarena, 1983; Tomas-Valiente Lanuza, 2016). 

The purpose of the ECtHR is to guide Member States to proceed 


with a national regime that is more evolutionary than this one in 
the past, especially for those sentenced to life imprisonment and 
to be compatible for the resocialization that allows the prisoner 
to achieve this objective. Each Member State should offer the 
tools, programs and related conditions that allow re-education 
and reintegration into society, i.e. provide the relevant means for 
resocialisation. States are not responsible for achieving the 
objective of the resocialization of individuals deprived of liberty 
who have the obligation of the relevant means and not just the 
result. Prisoners must progress towards social reintegration after 
their release. We need ad hoc programs for the re-socialising 
function of punishment which is conditioned by the situations 
that states may experience according to each political ideology 


that has power??. As a consequence, the non-inclusion of re- 


22ECtHR, Murray v. The Netherlands of 26 April 2016, par. 103. 
23ECtHR, Murray v. The Netherlands of 26 April 2016, par. 104. Hutchinson v. 
United Kingdom of 17 January 2017, parr. 42-45. 
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education and social reintegration programming is equivalent to 
the obligation of non-compliance with the ECHR. 
Within this context we also remember the words of the 
dissenting opinion of judge Pinto de Albuquerque: 


“(...) it is state's obligation to promote resocialization with individual plans 
and the obligation to guarantee fair and objective judicial review mechanisms 
of the sentence by verifying the need for continued detention from the point 
of view of the function of the sentence; these two obligations represent two 
sides of the same coin (...) while the first represents a mere obligation of 
means on the part of the state, the second, that is, the offer of a factual 
resocialization plan, accompanied by the provision of the necessary concrete 
tools aimed at favoring it (...). The provision of adequate psychiatric, 
psychological and medical treatments correctly represents an obligation of 
results and not of means (...)”?*. 


Not only in theory but also in practice the ECtHR has based the 
re-education function on the dignity of the human person 
according to Art. 3 ECHR grounded on the provision of the 
relevant measures affecting the residual freedom of each 
convicted person and the conditions of detention which include 
prison overcrowding, hygiene”, health conditions, treatment of 
prisoners, etc.*°. 
The possibility for states to choose between presumption 
mechanisms that respect the assessment of social dangerousness 
is thus recognized, anchoring the assessment of dangerousness 
at the moment of the commission of the crime without taking 
into account the relative reintegration path and the relative 
24ECtHR, Murray v. The Netherlands of 26 April 2016, parr. 103 and 111. 
25ECtHR, Ananyev and others v. Russia of 10 April 2012, par. 156. Szafranski v. 
Poland of 15 December 2015, parr. 37-41. Birzietis v. Lithuania of 14 June 2016, 


parr. 55-58. 
26ECtHR, Marcello Viola v. Italy (n. 2) of 13 June 2019, par. 108 ss. 
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progress made during the execution. Of course, many times the 
choice of non-cooperation depends on the fear of jeopardizing 
one's own life and that of one's relatives, which always derives 
from a free and voluntary choice to adhere to the relevant values 
that have to do with general criminal values and _ the 
maintenance of ties with the organization to which they belong. 
In this case we are clearly talking about what many countries are 
“afraid” of any type of mafia, participation in criminal 
association, the danger of re-establishing links with various 
modem types of organized crime which does not justify 
exemptions based on Art. 3 ECHR which prohibits relevant 
terms of an absolute nature dealing with inhuman or degrading 
punishments. The discussion of the humanity of punishment is 
open to every country for years without a final conclusion but 
only as a theoretical path that always finds a return to the 


articles of the ECHR (Villiger, 2023). 


The re-education of the sentence according to the ECHR 

The ECtHR was not based only on Art. 3 of the ECHR. Let us 
recall the James, Wells and Lee v. the United Kingdom case 
where the ECtHR relied on Art. 5 ECHR and to the examination 
of section 225 of the Criminal Justice Act 2003 which was 
introduced in 2005 and abolished in 2012 a law of the United 


Kingdom which provided for indeterminate prison sentences for 
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the purpose of public protection in relation to individuals who 
commit related crimes who did not enter life imprisonment but 
demonstrate a relative social dangerousness, considering even 
the release of the expiation of the original sentence which was 
that of sexual crimes as dangerous (Coffey, 2021; Villiger, 
2023)*’. Of course, there has been talk of punitive tariffs as a 
type of proportion to the seriousness of the crime which 
provides for a further indefinite period of discount for the 
prisoner who no longer represents a danger to the community or 
could be released. Dangerousness was presumed upon 
conviction for violent or sexual crimes and where the judge 
deemed the presumption unreasonable in the case in specie 
(Villiger, 2023)?8. A type of indeterminate detention for the 
protection of the community could be justified in accordance 
with the provisions of Art. 5, par. 1 ECHR given that the tools 
for re-education are guaranteed (Villiger, 2023). The ECtHR 
stated that: 


“(...) indeterminate detention for the protection of the public could be 
justified in accordance with the provisions of Article 5 par. 1 ECHR (right to 
freedom), provided that the tools for re-education had been guaranteed 
(otherwise it would have been an arbitrary limitation of freedom) and, 
therefore, the applicants should have been offered reasonable opportunities to 
conduct courses aimed at treating the their danger (...)’””°. 


27ECtHR, James, Wells and Lee v. the United Kingdom of 18 September 2012. 
Haney and others, Regina (On The Application Of) v. The Secretary of State for 
Justice of 10 December 2012. 

28ECtHR, Mastromatteo v. Italy of 24 October 2002. 

29ECtHR, Mastromatteo v. Italy of 24 October 2002, par. 25. 
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The ECtHR in its assessment of any arbitrariness took into 
consideration the rehabilitation of the sentence considered as the 
central purpose of this legislation and as protection of the 
community of an implicit objective. Rehabilitation presents 
itself as an international obligation that a state must and wishes 
to respect in all its legislation according to supranational 
purposes that establish the essential purpose of the prison 
sentence and re-education. Many times the ECtHR remained on 
the topic and tried to focus on the relevant tools necessary for 
rehabilitation and the relative dangerousness of the applicants 
which was the result of the application of a presumption”. 
The ECtHR has taken into consideration par. 66 of the German 
StGB?! relating to the custodial security measure as applied after 
the execution of the sentence established in the relevant 
conviction sentence and towards dangerous prisoners, reiterating 
that the custodial sanction if connected to the dangerous fear of 
the subject's future conduct, the rehabilitation purposes come 
into play violation with Art. 9, par. 1 of the ICCPR as well as 
with Art. 5 ECHR (Dyer, 2018)*?. 

30ECtHR, Mastromatteo v. Italy of 24 October 2002, par. 209: “(...) satisfied that 
in cases concerning indeterminate sentences of imprisonment for the protection of the 
public, a real opportunity for rehabilitation is a necessary element of any part of the 
detention which is to be justified solely by reference to public protection. In the case 
of the IPP sentence, it is in any event clear that the legislation was premised on the 
understanding that rehabilitative treatment would be made available to those prisoners 
on whom an IPP sentence was imposed, even if this was not an express objective of 
the legislation itself (...)”. 


3 1https://www.buzer.de/66_StGB.htm 
32ECtHR, IInseher v. Germany of 4 December 2018, par. 75 ss. 
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If the custodial security measure is considered in Schummer v. 


Germany case of 13 January 2011 as: 


“(...) a therapeutic measure aimed primarily at the rehabilitation of prisoners 
(...) periodic psychological monitoring (which may lead to release or 
reduction of the period of custody) would not be considered as a sort of 
“gracious concession” to prisoners, but a fundamental characteristic on which 
the very functionality of detention depends; the fact, however, that this 
control is considered only as an expression of the effort aimed at reducing its 
severity, reveals the extent to which even the majority cannot fail to 
recognize its evident punitive character (...) (Sanz-Caballero, 2017; Petersen, 
2018)*?. The purposes of the prison sentence and safety custody end up 
overlapping: according to sections 2 and 129 of the penitentiary system, 
social defense and re-education (...) to help the detainee to become capable 
of leading a socially responsible life outside prison (...)”*4. 


In this case the ECtHR based itself on the Engel criteria. This 
measure was the representation of a very severe penalty 
according to German law and which does not follow the 
guarantees of the principle of legality, non-retroactivity of Art. 7 
ECHR (Villiger, 2023)*°. Rehabilitation in these cases 
represents some ambiguous messages given that the ECtHR has 
taken into consideration that the rehabilitative purpose is a 
priority representation for the security measure and does not 
have to do with the prison sentence. Even in this case the judge 


Pinto de Albuquerque contests: 


“(...) correctly that the provision of security custody is in conflict with the 
principle that the punishment must have the re-educational purpose (...)”°°. 


33ECtHR, M. v. Germany of 13 December 2011, parr. 86-125. Kallweit v. 
Germany of 13 January 2011. Mautes v. Germany of 13 January 2013. Schummer v. 
Germany of 13 January 2011. Rangelov v. Germany of 22 March 2012. IInseher v. 
Germany of 4 December 2018. 

34ECtHR, M. v. Germany of 13 December 2011, par. 132. 

35ECtHR, Engel and others v. The Netherlands of 8 June 1976. 

36ECtHR, Murray v. The Netherlands of April 2016, par. 47. 
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In the Rangelov v. Germany case, the ECtHR spoke to us for a 


representation: 


“(...) of a violation of Article 5 (1) of the ECHR (prohibition of arbitrary 
detention) and Art. 14 ECHR (right to non-discrimination). The fact that a 
prisoner of Bulgarian nationality was denied access to a therapeutic program, 
which was instead permitted to a German citizen, contributes to the 
continuation of prison security custody for failure to pursue the objective of 
re-education (...)” (Villiger, 2023)”. 

The ECtHR has always tried to defend the re-educational 


objectives and above all against appeals of a state that applies 
re-socialising measures: 


“(...) such as reward permits or conditional release, granted to prisoners 
convicted of violent crimes, who then committed violent crimes while 
enjoying these measures” (Dawn Bromiley v. The United Kingdom?®, 
Maiorano and others v. Italy*?, Choreftakis and Choreftaki v. Greece) (Lang, 
Justin, 2021)*°. 

In particular in Mastromatteo v. Italy case the ECtHR 


considered that: 


“(...) supported by the statistics provided by the respondent state, the 
requirements foreseen in the Italian system for the granting of exit permits 
guaranteed sufficient protection for society. There was nothing that could 
suggest that the regime of the reintegration measures applicable in Italy at the 
time of the facts did not comply with the obligation to protect life pursuant to 
Article 2 ECHR (...)”. 


Additionally, in the Maioranno and others v. Italy case the 


ECtHR stated that: 


“(...) the legitimate aim of a policy of progressive social reintegration of 
people sentenced to prison sentences (...) is based on measures-such as 
temporary exit permits-which allow social reintegration of the prisoner, even 
when he has been convicted of violent crimes (...)’4!. 


37ECtHR, Rangelov v. Germany of 22 March 2012. 

38ECtHR, Dawn Bromiley v. the United Kingdom of 23 November 1999. 
39ECtHR, Maiorano and Others v. Italy of 15 December 2009. 

40ECtHR, Choreftakis and Choreftaki v. Greece of 17 January 2012. 
41ECtHR, Maiorano and others v. Italy of 15 December 2009, par. 108. 
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Also in this case the aim and purpose of the rehabilitation of the 
sentence is  valorised, trying to defend the _ related 
implementation mechanisms even in the event of a failure in the 
specific case. 

Of course, the jurisprudence of the ECtHR has not always 
followed the same line of thought regarding the re-educational 
function of punishment. We remember Art. 8 ECHR and 
resocialization which depends on the degree to which the 
prisoner maintains links with the outside world so he preferred 
to say that prisoners: 


“(...) have the right to maintain contact with their families through conjugal 
and family visits in compliance with art. 8 in question” (...) without prejudice 
to the fact that the court does not deny that the limitation of the number of 
visits, their supervision or the subjection of the prisoner to special regimes 
may be necessary measures in consideration of the nature of the crime and 
the specific characteristics of the prisoner (...)” (Birch, Sicard, 2020; 
Cliquennois, 2020)*?. 

Thus the state is not absolutely free to introduce any type of 


restriction but must only “limit itself and strictly foresee those 


that are necessary and appropriate”“*. 


In the Andrey Smirnov v. Russia case of 13 February 2018 the 
ECtHR established that: 


“(...) there is no right to leave prison to attend the funeral of one's father, but 


42ECtHR, Khoroshenko v. Russia of 30 June 2015. Trosin v. Ucraina of 23 
February 2012; Rezmives and others v. Romania of 25 June 2017; Sukachov v. 
Ukraine of 30 January 2020. J.M.B. and others v. France of 30 January 2020. 

43ECtHR, Hagyo v. Hungary of 23 April 2013, par. 84. Michno v. Lithuania of 4 
December 2018, par. 69. 

44ECtHR, Hagyo v. Hungary of 23 April 2013. Michno v. Lithuania of 4 
December 2018, par. 69. 
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in any case the authorities must evaluate each request on the merits*>; (...) 
art. 8 is violated where the authorities have not balanced the conflicting 
interests and have based their refusal only on the lack of an internal provision 
providing for this right (...)”4°. 

Thus it is stated that the legitimate purposes of each sentence 


can be taken into consideration as well as the importance that 
the rehabilitation of each prison sentence still has a primitive 
basis in European penal policy where every type of 
rehabilitation must be taken into consideration despite the fact 
that there is no dependence with the crime committed on the 
relative duration, punishment and sex of the accused. 


Accordingly, 


“(...) family ties (...) are considered an essential means to help the 
reintegration and rehabilitation of all prisoners, regardless of gender (...) 
(Mcbride, 2018)*’ just as prison releases facilitate social reintegration of all 
prisoners (...)’48. 


For the ECtHR Art. 8 ECHR was also an evaluation for the 
expulsion procedure which takes into consideration the re- 
educational purpose of the sentence which goes beyond the need 
to guarantee the prevention of crime according to the Cabucak v. 
Germany case (Kostoris, 2018)*°. 

It is understood that the ECtHR has established that the 


implementation of a violation of Art. 8 ECHR as we saw in the 


45ECtHR, Andrey Smirnov v. Russia, 13 February 2018, par. 54. In the same 
spirit see also: Michno v. Lithuania of 4 December 2018, par. 70. 

46ECtHR, Ecis v. Latvia, 10 January 2019, parr. 91-92. 

ATECtHR, Ecis v. Latvia of 10 January 2019, par. 91; Csdszy v. Hungary of 21 
October 2014, par. 20. Feldman v. Ukraine (no. 2) of 12 January 2012, par. 35. 
Giszezak v. Poland of 29 February 2012, par. 36. Ploski of 12 February 2003, par. 38. 

48ECtHR, Ecis v. Latvia, 10 January 2019, par. 92. 

49ECtHR, Cabucak v. Germany, 20 December 2018. 
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M.M. v. the United Kingdom case of 13 November 2012 is 
envisaged as a retention of data relating to a person's criminal 
records for an indefinite period as well as the disclosure of 
various information in the relevant certificates to criminal 
proceedings which make it difficult for a person to access. The 
objective of rehabilitation was in connection with the principle 7 
(Principle 7-Length and storage of updating of data states) of the 
Committee of Ministers' Resolution (74) 29 on the protection of 
the privacy of individuals towards electronic data banks in the 
public sector*®. The ECtHR has provided for the right to 
schooling which is part of education in general as the 
development of new skills by virtue of Art. 2 of the Additional 
Protocol of the ECHR for the Protection of Human Rights and 
Fundamental Freedoms of 20 March 1852. It 


“(...) considers the denial of this right arbitrary where available facilities exist 
(such as a prison school), although there is no obligation-in the court's 
opinion-for state authorities to adopt measures to allow a person to obtain an 
education while in prison (...)”, 

as we saw in the Velyo Velev v. Bulgaria case (Rainey, Wicks, 


Ovey, 2021)°!. 
The rehabilitation also includes in its sphere the right of access 


to the internet by prisoners**. The ECtHR already declared that: 


“(...) the violation of Art. 10 of the Convention for the denial by Estonian 
legislation to the prisoner of the possibility of accessing certain websites, 


50https://rm.coe.int/16804d1c51. ECtHR, M.M. v. The United Kingdom of 13 
November 2012, par. 14. 

51ECtHR, Velyo Velev v. Bulgaria, 27 May 2014. 

52ECtHR, Kalda v. Estonia, 19 January 2016. 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


240 


denying his right to information (...) with reference to Art. 10 ECHR™. It (...) 
denies the “necessity” in a democratic society of certain limitations on access 
to the Internet (safe sites) (...). This makes explicit reference to re-education 
believing that the information, which the appellant would like to draw on, 
could certainly have of no small importance for his resocialization and 
consequently social reintegration (...) in the sense that the Internet is a tool 
that contributes to the satisfaction of the re-educational function of the 
sentence by virtue of a close and necessary relationship between a re- 
education sentence, a compliant treatment to human dignity and the right to 
access the Internet (...)’>4. 


There are many sentences and cases especially in recent years 
highlighting the right to rehabilitation which is connected with 
various other rights of the ECHR. What is understood is the 
continued commitment of the ECtHR in this case to ensure the 
related goal of resocialization of the prison sentence is met. Of 
course, resources are scarce and the tension for resocialization 
for the purposes of imprisonment, the protection of society and 
retribution are topics that go beyond the logic of restrictions and 
the possibility for prisoners to prepare for an arbitrary or 
irrational release that the ECtHR continues to state that they are 


violated rights (Martufi, 2018). 


Some insights into the jurisprudence of rehabilitation from 
the CJEU 
The CJEU spoke to us for the rehabilitation of the sentence via a 


general topic of the prison sentence. The Advocate General 


53ECtHR, Jankovskis v. Lithuania, 17 January 2017, parr. 59-64. Ramazan Demir 
v. Turkey of 31 May 2021, parr. 30-48. 
54ECtHR, Jankovskis v. Lithuania, 17 January 2017, par. 57. 
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Yves Bot in Trayan Beshkov/Sofiyska rayonna prokuratura 


case>> already stated that: 


“(...) the function of punishment, although not expressed as such nor in the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms, nor in the Charter of Fundamental Rights of the European Union, 
it nevertheless constitutes the vector of a value that expresses the conception 
of both human relationships in a society and of man's ability to correct 
himself and reintegrate. Originally conceived as revenge, the punishment 
evolved in the sense of a sanction first experienced as compensation, then as 
reparation and, finally-this is its modern conception-as aimed at allowing the 
reintegration of the condemned person into society (...). For the criminal acts 
immediately raised the question of its prevention (...). It became clear that 
the removal of the criminal from the prison sentence, although inevitable in a 
certain number of cases, far from avoiding recidivism, could on the contrary 
favor (...) the function of reintegration (re-education) of the sentence which is 
linked, in the phase of its execution, to the fundamental principle of its 
personalization (...)”°°. 


The CJEU has recognize respect and dignity of the human 
person as a requirement and important element for the 
contemporary form of punishment that is part of the general 
world of detention and as a recognized priority of a type of 
resocialization as now a contemporary “phenomenon” for the 
fight against recidivism and the satisfaction of the needs of 
every type of prevention. 

The Advocate General Yves Bot in the Wolzenburg>’, as well as 


in the Openbaar Ministerie v. Daniel Adam Poptawski*® cases, 


55CJEU,conclusions of the Advocate General Yve Bot in case: C-171/16, Trayan 
Beshkov/Sofiyska rayonna prokuratura of 17 May 2017, ECLI:EU:C:2017:386, not 
yet published, par. 47. 

56CJEU, conclusions of the Advocate General Yve Bot in case: C-171/16, Trayan 
Beshkov/Sofiyska rayonna prokuratura of 17 May 2017, op. cit., par. 48ss. 

57CJEU, conclusions of the Advocate General Yves Bot in case: C-123/08, 
Dominic Wolzenbug of 24 March 2009, ECLI:EU:C:2009:183, I-09621. 

58CJEU, conclusions of the Advocate General Yve Bot in case: C-579/15, 
Openbaar Miunisterie v. Daniel Adam Poptawski of 15 February 2017, 
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stated that: 


“(...) the importance attributed by the Union legislator to the objective of 
social reintegration is explicitly confirmed by other acts of Union law and, in 
particular, by the Framework Decision 2008/909, relating to the application 
of the principle of mutual recognition to criminal sentences imposing 
custodial sentences or measures involving deprivation of personal liberty, for 
the purposes of their execution in the European Union (...) which also 
applies, mutatis mutandis, to the execution of sentences in cases referred to in 
Art. 4, point 6, of Framework Decision 2002/584, whose Article 3, paragraph 
1, specifies that it has the aim of promoting the social reintegration of the 
convicted person (...). From Article 3, paragraph 1, of Framework Decision 
2008/ 909 it appears that the recognition of the sentence and the execution of 
the sentence by a Member State other than the one that pronounced said 
sentence have the aim of promoting the social reintegration of the sentenced 
person (...)”>?. 

All measures aimed, on the one hand, to guarantee the physical 


execution of the sentence, such as the arrest warrant and, on the 
other, to ensure the social reintegration of the convicted 
person”. We can understand that the reason for optional refusal 
to execute a European arrest warrant which has as its purpose 
the execution of a sentence and a security measure depriving the 
wanted person of liberty is an object that each Member State of 
the EU must undertake to carry out the relevant sentence or 
security measure according to the rules of internal law. We are 
talking about statements that we have already seen in the cases 


of the CJEU: Koztowski®! and Wolzenburg® (parr. 52, 62 and 


ECLI:EU:C:2017:116, published in the electronic Reports of the cases, par. 34. 

59CJEU, C-554/14, Ognyanov of 8 November 2016, ECLI:EU:C:2016:835, 
published in the electronic Reports of the cases, par. 50. 

60CJEU, conclusions of the Advocate General Yves Bot in case: C-554/14, 
Ognyanov of 3 May 2016, ECLI:EU:C:2016:319, op. cit., par. 72. 

61CJEU, C-66/08, Koztowski of 17 July 2008, ECLI:EU:C:2008:437, I-06041, 
par. 45. 

62CJEU, C-123/08, Dominic Wolzenbug of 24 March 2009, op. cit., parr. 52, 62 
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67), as well as: 


“(...) aims, in particular, to allow the executing judicial authority to grant a 
particular importance to the possibility of increasing the opportunities for 
social reintegration of the requested person once the sentence to which he or 
she has been sentenced has been served (...)” (Van Der Mei, 2017)®. 


With the joined cases C-404/15 and C-659/15 of 5 April 2016 
(Niblock, 2016), the CJEU established that: 


“(...) the execution of a European arrest warrant must be postponed if there is 
a concrete risk of inhuman or degrading treatment due to the conditions of 
detention of the interested party in the Member State issuing the warrant 
(...)©. The Bremen court noted the absence of convincing indications 
regarding the fact that, if handed over to the Hungarian judicial authority, the 
convicted person would not have been subjected to conditions of detention 
that conflict with Article 3 ECHR due to structural prison overcrowding 


(...)76, 
As the main topic for the CJEU was the rehabilitation of the 


sentence within the scope of the Directive 2004/38, i.e. linking 
the possibility of adopting the relevant removal decisions for 
reasons of public order and public security, as well as the 


possibility to threat of harm to public security due to the 


and 67. 

63CJEU, C-42/11, Lopes Da Silva Jorge of 5 September 2012, 
ECLI:EU:C:2012:517, published in the elecronic Reports of the cases, parr. 32-33: 
“(...) nevertheless, the Member States have a certain discretionary power in 
implementing this provision. In fact, an executing Member State can legitimately 
pursue such an objective only with regard to persons who have demonstrated a certain 
degree of integration into the society of that State (...)”. In the same spirit of 
orientation see also: C-123/08, Dominic Wolzenbug of 24 March 2009, op. cit., parr. 
61, 67 and 73. C-579/15, Openbaar Ministerie v. Daniel Adam Poplawski of 15 
February 2017, op. cit., parr. 36-37. 

64CJEU, joined cases C-404/15 and C-659/15, P. Aranyosi and R. Caldararu of 5 
April 2016, ECLI:EU:C:2016:198, published in the electronic Reports of the cases. 

65CJEU, joined cases C-404/15 and C-659/15, P. Aranyosi and R. Caldararu of 5 
April 2016, op. cit. 

66ECtHR, Varga and others v. Hungary of 10 March 2015. Vociu v. Romania 
Bujorean v. Romania, Burlacu Constantin Aureliano v. Romania, Mihai Laurentiu 
Marin v. Romania all cited cases of 10 June 2014. Lestaw Wojcik v. Poland of Ist 
October 2021, parr. 118-135. Chocholaé v. Slovakia of 14 November 2022, parr. 52- 
56 and 76. 
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personal behavior of the person in question®’, in particular in 
light of the penalties foreseen and those imposed, the degree of 
involvement in the criminal activity, the extent of the damage, 
the tendency to reoffend®* and, the risk of compromising the 
social reintegration of the Union citizen in the state in which he 
is actually integrated, a reintegration which is not only in the 
interest of the latter, but of the European Union in general®°’. The 
positive path of resocialization that was expressed by the ECtHR 
in this type of statement enters into the spirit of an idea of a state 
of law that is attentive to social rights and that considers the 
social reintegration of its citizens as a value that enters into the 
general principles and interests of the EU”. 

Equally important is the sector of the expulsion of a subject as 
execution of a prison sentence in CJEU. Let us recall from 
scratch the words of the Advocate General Yves Bot who states 


that: 


“(...) the decision of the Regierungsprasidium Stuttgart must not only respond 
to the conditions imposed by Directive 2004/38, but also, since it is a 
decision taken as a consequence of a criminal conviction which would apply 
at the end of the relevant execution, respect the fundamental principles that 
concern the function of punishment (...)”. 

Principles which are included among the fundamental ones 


67C-123/08, Dominic Wolzenbug of 24 March 2009, op. cit. joined cases: C- 
482/01 and C-493/01, Orfanopoulos and Oliveri of 29 April 2004, 
ECLI:EU:C:2004:262, I-05227, par. 77-79. 

68CJEU, C-30/77, Bouchereau of 27 October 1977, ECLI:EU:C:1997:172, I- 
01999, par. 29. 

69CJEU, C-30/77, Bouchereau of 27 October 1977, op. cit., par. 80. 

TOCJEU, C-145/09, Land Baden-Wiirttemberg v. Panagiotis Tsakouridis of 29 
January 2011, ECLI:EU:C:2011:708, I-11979. 
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which precisely because of this character constitute a common 
norm from which, within the space of freedom, security and 
justice, the questions mainly connected to the citizenship of the 
Union cannot ignore’!. This idea is already present in ancient 
times among theologians, philosophers or theorists. The idea 
that a punishment must have a function of reintegration of the 
convicted person is today a principle shared and affirmed by all 
modern laws, in particular by those of Member States’. These 
are statements that we have also seen in the jurisprudence of the 


ECtHR when it stated that: 


“(...) respect for the principle of the function of reintegration of the sentence 
cannot be dissociated from the notion of human dignity and, as such, that it 
belongs to the family of general principles of Union law (...). Detention must 
be managed in such a way as to facilitate the reintegration into free society of 
persons who have been deprived of their liberty (...). The International 
Covenant on Civil and Political Rights, adopted by United Nations General 
Assembly and signed in New York on 16 December 1966, in art. 10, no. 3, 
establishes that the penitentiary regime must involve treatment of prisoners 
whose essential purpose is their repentance and social rehabilitation (...)””%. 


The ECtHR in Mastromatteo v. Italy case of 2002 stated that: 


“(...) recognizes the legitimate aim of a policy of progressive social 
reintegration of people sentenced to prison sentences. From this perspective, 
it recognizes the validity of measures- such as temporary exit permits-which 
allow the social reintegration of the prisoner (...)””4. 


In the same spirit of orientation, the CJEU stated that: 


“(...) the risk of compromising the social reintegration of the citizen of the 
Union in the state in which he is effectively integrated, a reintegration which 


71CJEU, conclusions of the Advocate General in case: C-145/09, Land Baden- 
Wiirttemberg v. Panagiotis Tsakouridis of 8 June 2010, ECLI:EU:C:2010:322, par. 
46. 

72CJEU, conclusions of the Advocate General in case: C-145/09, Land Baden- 
Wirttemberg v. Panagiotis Tsakouridis of 8 June 2010, op. cit., par. 47. 

73ECtHR, Mastromatteo v. Italy of 24 October 2002, par. 50. 

74ECtHR, Mastromatteo v. Italy of 24 October 2002, par. 72. 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


246 


is not only in the interest of the latter, but of the European Union in general, 
as the Advocate General noted in paragraph 95 of his conclusions (...)”>. The 
decision to remove upon expiry of a conditional release measure, which is a 
method of execution of the sentence aimed at reintegration (...) born and 
lived almost all his life in Germany, for having been sentenced to six years 


and six months of imprisonment for organized drug trafficking (...)’””®. 
The Advocate General Maciej Szpunar continues to state that: 


“(...) in the current penal policy of the Member States (...) the resocialization 
of the convicted person which allows him to find his place in society after the 
prison episode constitutes the fundamental function of the sentence (...) in the 
light of which to always decide on the enhanced protection status for the 
purpose of expulsion of a Union citizen who has resided in the host Member 
State during the previous ten years (...)”””’. 


The main element of rehabilitation comes in contrast with the 
logic of the enemy which seems to inspire some ad hoc national 
policies towards foreigners and criminals who are convicted and 
more so if it is a foreign subject. 

The Advocate General Kokott in Szombathelyi Varosi 
Ugyészség v. Emil Eredics and Maria Vassné Sapi case 


considers that: 


“(...) the state's punitive claim is not only associated with evaluations relating 
to the protection of the victim, but that the punishment is aimed in particular 
at the resocialization of the offender and for preventive purposes, the refusal 
of mediation can certainly be admissible despite the presence of the victim's 
consent (...)”78. 


TS5CJEU, C-145/09, Land Baden-Wiirttemberg v. Panagiotis Tsakouridis of 29 
January 2011, op. cit. 

76CJEU, C-145/09, Land Baden-Wiirttemberg v. Panagiotis Tsakouridis of 29 
January 2011, op. cit. 

77CJEU, conclusions of the Advocate General Maciej Szpunar in joined cases: C- 
316/16 and C-424/16, B v. Land Baden-Wiirttemberg of 24 October 2017, 
ECLI:EU:C:2017:797, published in the electronic Reports of the cases, parr. 109-110. 

78CJEU, conclusions of the Advocate General Juliane Kokott in case: C-205/09, 
Szombathelyi Varosi Ugyészség v. Emil Eredics and Maria Vassné Sapi of 1st July 
2010, ECLI:EU:C:2010:396, I-10231, par. 68. 
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Concluding remarks 

The topic of punishment and rehabilitation, as well as the 
function of punishment, enters into the dialogue of both the 
ECtHR and the CJEU. The fairly rich jurisprudence based on the 
respect for the dignity of the human person and the prohibition 
of inhuman or degrading punishments or treatments according to 
Art. 3 ECHR and 4 CFREU. The multifunctionality of 
punishment assumes a re-educational function”? which places 
limits on the punitive power as well as orients the life of the 
convicted person after he releases prison as a fundamental right 
as well as an object of a positive obligation of the states which 
are concentrated on a general framework of resocialization and 
individualization of this type of treatment (Martufi, 2018). 

The jurisprudence that we have noted in the previous paragraphs 
makes us understand that the guidelines have changed after the 
adoption of the CFREU which represents an_ essential 
prerequisite for pursuing the rehabilitation of the sentence. This 
is now a principle that is now recognized through a continuous 
“battle” which we see more in the context of the ECtHR as a 
verification of the sanctions limiting a right that now becomes 
fundamental and necessary for the purpose pursued. The CJEU 


applies this principle as a right that respects national rights 


79ECtHR, see the dissenting opinion of judge Wojtyczek in case: Marcello Viola 
v. Italy (n. 2) of 13 June 2019, par. 7: “(...) punishment is a multidimensional legal 
tool. The resocialization of the criminal is a fundamental objective, but it is not the 
only one”, also underlining the retributive and deterrent function (...)”. 
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towards a harmonization of sanctions, enhancing the 
phenomenon of decriminalization as well as that provided for by 
Art. 83 TFEU (Blanke, Mangiamelli, 2021). The connection 
with the principle of proportion plays a fundamental role in the 
affirmation of the re-educational function of the sentence which 
takes on legislative instruments including soft law which 
encourages the adoption of alternative measures to prison 
detention which respects horizontal integration in a comparative 
way of the vertical level at European level. These are functional 
elements of rehabilitation as minimum standards that try to 
avoid prison sentences and aimed at promoting the reintegration 
of every known ex-convict into the coming society. 

Respect for the fundamental values of the Union should also 
include as an element for joining the European fair the related 
rights of protection and evaluation of rehabilitation that each 
candidate state obtains in its own internal law, as it should also 
be monitored from a European point of view, i.e. the level of 
rehabilitation that each Member State guarantees to its citizens 
as an element of value of the EU. 

In finis, we can say that attention to the victim is a topic of penal 
populism, of a retributivist and hypercriminalized nature as an 
affirmation of a perspective of a re-educational function at a 
European level that the legislative instruments promote the 


theories in praxis of the restorative justice as accountability of 
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the perpetrator of a crime, as part of a policy that makes us talk 
about special prevention, resocialisation, judicial deflation 
which gives domestic criminal law a subsidiary role according 
to the principles of the EU. The affirmation of the re-educational 
function accompanies a full and absolute recognition through 
the jurisprudence of the ECtHR and CJEU where the principle 
of guilt now represents a prerequisite for the correct pursuit of a 
re-educational function of punishment at not only a national but 


a European and international level. 
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